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reciprocal compensation regime

In this case -- the completion ot' local calls to Internet ser.lce providers is included in the

would contlol Application of Virginia rules of contract construction all point to one conclusion

and performance of the Agreement were to be governed and construed under Virginia law.. except

Virginia Rules of Contract Construction

16 Cnder § 195 of the Agreement. the parties agreed that the construction, interpretation

Ill.

17 In Virginia. "[a] well-settled principle of contract law dictates that where an agreement is

for its conflict of laws provisions The onl~' exception ',1,. as that if federal law applies. that law

:5 Management Enterprises. Inc. \'. The Thomcroft Co" 243 Va. 469,472,416 S.E. 2d 229,231
(1992) (citing Berry v. Klinger, 225 Va 20 I. 208. 300 S E.2d 792. 796 (1983».

complete on its face, and is plain and unambiguous in its terms, the COlirt is not at liberty to search

for its meaning beyond the instrument itself"v Moreover. "~raj contract is not deemed ambiguous

merely because the parties disagree as to the mearjng of the language they used to express their

agreement ,,2~ Rather, the Supreme Court of Virginia has "defined 'ambiguity' as 'the condition

H Ross. 231 Va. at 212-13

of admitting of two or more meanings, of being understood in more than one way. or of referring

to two or more things at the same time.... 25

22 Pub.L 104-104, 110 Stat. 56 et seq. (Feb 8, 1996)

~~ Ross \', Craw, 231 Va. 206, 212. 343 SE 2d 312.316 (1986) (citing Globe Company v. Bank
01BoS1OI/. 205 Va 841. 848.140 S E.2d 629. 633 (1965))
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The preliminary negotiations between the parties and the meamng
of the language used in connection with the surrounding facts and
circumstances are to be considered not for varying or contradicting
the plain tenns of the instruments; but in order to determine the real
meaning and intention of the makers of the instruments, In this
consideration, the court, as nearly as possible, must place itself in
the position of the parties in order to arrive at a proper construction
of their contract

the parties In Bolling v Hawthorn!! Coal and ('ok!! ( '! 197 Va 554, 570. 90 S E ~d 159, 170

cannot be used to vary the terms. they can be used to jetennine the meaning and the intention of

application of Virginia' s rules regarding contract Interpretation would yield the same result that

to two interpretations relating to the treatment of local calls to Internet sef\'ice providers,

Cox advocates. First, although negotiations between the parties prior to entering into a contract

~b Affidavit of Wes Neal, Cox ~ '"gl1ua TeIcom, Inc, mJ 4-13

1195:' I the Court stated

rather than the payment of reciprocal compensation. as a way to mimmize administrative costs

reciprocal compensation regime by pointing to iml-,alances in local traff 'hat would be caused by

and risks However, both Cox and Bell Atlantic accepted the premise that local calls to Internet

20 Here, it was always the parties' understanding during the negotiations that local cans to

Internet service providers constituted local traffic 26 In this case, evidence of the parties'

local calls to Internet service providers At that time, Cox supported the use of bill-and-keep.

understanding during negotiations is provided by the record of the arbitration proceeding between

Cox and Bell Atlantic. As will be explained below, in that proceeding, Bell Atlantic argued for a
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Second, another interpretive tool available to the Commission relates to the use of
,..,

committed to the principle that 'we do not permit a litigant to assume inconsistent and mutualh

\', S~"ltl', :':-i \'a b-i:. 053, :ClQ S E 2d 35-L .~ 58 i ["II<; i i If] \\hlch the Clun held'\\ e ;lr~'

technIcal \....ords or terms of an in cenain businesses 11 I.ppes \' Epp:'s 169 Va 778. 805, 195

10

27 Affidavit of Tom Manos. InfiNet Co.. ~ 5

and mutually contradictory positions")

IV.

contradictory positions,'" (citations omitted», see also Berry v. Klmger., 225 Va 20 I. 207, 300

S.E 2d 792.795 (1983) ([A] litigant will not be permitted to assume, successively inconsistent

-'

Local Calls to Internet Service Providers are Local Tramc Under the Agreement

23 Local calls to Internet service providers satisfy the Agreement's definition of Local

Sf 694, 702 (1938), the Supreme Court ofv'irginia held that, "Technical words. ordinarily, are

to be taken in a technical sense The language of the parties is to be construed in accordance with

the ordinary acceptation of the terms used," It is accepted in the industry that the term "Local

Traffic" includes local calls to Internet service providers Indeed. when residential or business

paying for the tennination of these calls

customers with local measured service place local calls to Internet service providers. Bell Atlantic

bills these customers for those calls as local calls 27 Bell Atlantic should not be permitted to

classify local calls to Internet service providers as Local Traffic for purposes of extracting

revenues from its residential and business customers, and then use another classification to avoid
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to explain why local calls to Internee service providers are mcluded within this definition

(i) differentiating between a "Customer" and a "Telecommunications Carrier." and

(ii) understanding that a call is tenninated or completed to a customer, irrespective of what that

customer does with the call on its own network

25 The Agreement defines "Customer" co m~an .) third-pam: residence or business t!nJ-mw

SUhSCflht!r to Telecommunications Services provided rl\ either of the Panies··:
Q

Customers

purchase retail services as provided by the tariffs of the parties Similar to any other business

customer, Internet service providers purchase telephone service from Bell Atlantic or Cox

pursuant to the local business tariffs of these carriers)O Thu~. as customers, Internet service

providers are provided "with a telephonic connection to. and ~ unique telephone number address

on. the public switched telecommunications network. and enables such Customer to place or

receive calls to all other stations served by the public switched telecommunications network.,,3'

26 A "Telecommunications Carrier," on the other hand. is defined in § 1.77 of the

Agreement, consistent with the Act,~2 to be "any provlder of Telecommunications Services,

except that such tenn does not include aggregators of Telecommunications Services (as defined in

28 Agreement at § 145.

291d. at § I 16 (emphasis added)

30 AffidaVit of Tom Manos. InfiNet Co.. ~ 3

H Agreement § 1 79. definition of "Telephone Exchange Service"

J2 Act at § 3(44)

I!



, 'I" ,

., ~;';.,.\ !'._:r"'~:\,.· r~~Jrdit..~"''' ,)~ ::1t· ::l\,.·l;Jr:~;-.

, , !Jr, '\ I<i,','" ell" 'I'" ; ",' .)lll/lll/llIl',lfl! 'II'

\,::

to another telecommunications network," as alleged in Bell Atlantic's letter of May 29. 1997. is

physical location of the customer (Internet service proVIder) where the call is tenninated on the

switched telecommunications network Bv conrrast. a Telecommunications Carrier's network

telecommunications network is classified as local or toll, What matters is the physical location of

irrelevant to whether a telephone call to the Internet service provider on the public switched

because as a Customer. Internet service providers may employ Customer Premises Equipmenr-;"

27 The dIstinction between a Customer and a Telecommunications Carrier is important

operate its own private telecommunications network that IS separate and apart trom the public

12

~8 Consequently. the mere fact that an Internet serv'lce provider may function as "a gateway

serves as part of the public switched telecommurucatlons network

"to originate, route. or terminate telecommunications' In other words, a Customer may own and

public switched telecommunications network,

the customer originating the call on the public swi~ched telecommunications network, and the

'6/d. at § 3(14)

33 Section 226(a)(2) ofthe Act defines "aggregator" to mean "any person that. in the ordinary
course of its operations, makes telephones available to the public or to transient users :- its
premises. for interstate telephone calls using a provider of operator services,

)~ A.ct at § 3(46)

3~ "Telecommunications" is defined by § 3(43) of the Act and § 1.75 of the Agreement to mean
"the transmission, between or among points specified by the user, of information of the user's
choosing. without change in the form or content of the information as sent and received"
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Converselv toll calls delivered to 'in interexchaml:e carrier are not terminated to the.' ~

·,

business or governmenc's system eventually routes the caU

30

v.

party to customers on that party's network Cox proposed and supported the adoption of bill and

Rates set for the services purchased b~' Internet Sef\lCt~ providers are set separatelv in each state

13

network Accordingly. interexchange carriers pay interstate access charges regulated bY' the FCC

keep. at least on an interim basis. as a means of avoiding administrative costs and risks associated

In the Arbitration Proceeding, BeH Atlantic Treated
Local Calls to Internet Sen-ice Providers as Local Traffic

interexchange carrier's own network. but remain on the public switched telecommunications

3 I Bell Atlantic now appears to claim that local calls to Internet service providers are. by

originates on either Cox or Bell Atlantic' s network but is completed or terminated by the other

nature. interstate calls. Therefore. in its view.. these calls should not be subject to reciprocal

termination compensation which is available only for '"Local Traffic" However, Bell Atlantic's

current position is directly contrary to its characterization of this traffic to the Commission during

the arbitration proceeding.. That is, Bell Atlantic specifically testified, and even argued in

arbitration proceedings before the Commission debating the merits of bill and keep arrangements.

that calls to Internet service providers were traffic subject to reciprocal termination compensation.

32 In the arbitration proceedings before the Commission. one of the issues the Commission

was asked to decide concerned the compensation to be paid for the completion of local traffic that
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What I was saying was, that some of the competitive carriers in the
State - in the region., are building business plans around Internet
service providers. When you provide Internet service that way. all
oj the calls to the Internet provider are incoming calls. so they're
all terminating on your, ifyou will. Switch, And for that Internet
customer, there are no outgoing calls at all Clearly an
imbalance. 41

., See. e.g.. testimony of Bell Atlantic witness Eichenlaub, Case Nos. PUC960100. PUC960103.
PUC960104. PUC960105. and PUC960113, Eichenlaub. Tr at 553.

Case Nos. PUC960100, PUC960103. PUC960104, PUC960105. and PUC960113.
Eichenlaub. Tr at 630.

fd. at 632 (emphasis added)

appro\lrTlarel\ the same le\el ot" local [rattic .I.' the ,>ther '

33 Throughout the arbitration proceedings. Bell Atlantic was openly hostile to the notion of

bill and keep. Panicularly. Bell Atlantic faulted the underlying concept that traffic between local

exchange carriers would be in balance over time and that each company would terminate an equal

number of local calls to the other's network Bell AtlantIc witnesses consistently maintained that

37 Testimony of Cox witness Collins, Case Nos. PUC960100, PUC960103. PUC960104.
PUC96010S, and PUC960113, Collins. Tr at 920-21; Exh. FRC-42 at 11-12.

,8 Case Nos. PUC960100, PUC960103. PUC960104. PUC960105, and PUC960113. Collins. Tr.
at 896, 897~ Exh. FRC-42 at 12. 13

local terminating traffic "\v;ll absolutely not be in balance ·;9 To illustrate this concept. Bell

providers

.-\tlantlc witness Eichenlaub sp~cifically pointed to local calls terminated to Internet seryice

For example. if they [customers served by CLECs] provide Internet
provider services. that' s all incoming. None of it will ever be
outgoing as long as they're providing Internet service. . . 40

34 \1s Eichenlaub continued to drive home this point by testifying:
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end user -:usromer ~l) rhe Jltr~rer1[la[il)n l' nor tht' end user. t1 LJr
rhe sen'ices provided out of the business plan ofrhe CLEC. and

. . J'

rhey will vary from carner to carner .

A. If the case is as sterile as you have presented it, that is

15

Q. And a CLEC whose only customers were such businesses
would also not have traffic that is in balance

A. Yes.

Q. And that that CLEC would, in fact. receive more traffic that
it would send

A. That is true, but the CLEC wouldn't have a business.

Q. I believe you would agree that other businesses, such as
Internet access providers, or other cu~tomer-service related
businesses, will receive many more calls than they originate

, '

36 .\1s Eichenlaub concluded her comments concern,ng rhe imbalance in the termination of

37 \foreaver. Bell Atlantic did not rely saleh' on It~ own witnesses to make the poinr that

local traffic caused by local calls to Internet services provIders by characterizing such traffic as

"the most telling difference in balance for the CLECs ..,hose data I've looked ac"-I,1

~. Id~

service to Internet service providers \",auld cause local erminating traffic to be out of balance

Bell Atlantic also cross-examined witnesses for Cox and other parties regarding bill and keep

-I~ [d. at 633 (emphasis added)

arrangements and traffic imbalances Specifically, Bell Atlantic questioned Dr Collins regarding

the impact that Internet service providers would have on the exchange of traffic:
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. PetitIOn ofCox Fibernet Commercial Services. Inc. For arbitration oj unresolved issuesjrom
mtercol1nection negotiations wah Bell Atlantic-J 'irgima, Inc. pursuant to § 252 ojthe
Telecommunications Act of /996, Order Resolving Remaining Arbitration Issues and Requiring
Filing of Interconnection Agreement, Case No PUC960 104, 3 (November 8, 1996).

16

45 Petition ofCox Fibernet Commercial ServIces. Inc. For arbitration ofunresolved issuesjrom
interconnection negotiations with Bell Atlantic-Virginia. Inc. pursuant to § 252 of the
Telecommunications Act of 1996, Order Setting Proxy Prices and Resolving Interim Number
Portability, Case No. PUC960104, 4-5 (November 8. 1996)

~6 Orlof/v. Willoughby, 345 US. 83. 87 (1953).

Commission The Commission has demonstrated its agreemem with this characterization by

acceptIng Bell Arlantic' s arguments and rejecting the btll and keep regime ~~ Bell Atlamic should

They are local by nature Bell Atlamic has admitted and argued this point before the

CommiSSion to argue. \\ Ifh a straight faLe rhat the~t' ~amt' iOLal (.dls to Inrerncr :'ef\kC pro\ Idef:'

to Internet service providers do not change their nature at the wish or caprice of Bell A.tlantlc

are imemate communications and therefore nor subJecr [0 local rermination charges Local calls

Accordingly. for the Agreement to reflect the Commission's Arbitration Decisions, traffic

not now be permitted. in the words of justice Jackson to "change[] positions as nimbIv as if

dancing a quadrille ..~6

1~ Case Nos PUC960100, PUC960103. PUC960104, PUC960105, and PUC960113, Zacharia,
Tr. at 914.

39 Furthermore. the Arbitration Decisions of the Commission are binding upon the parties

Cox and Bell Atlantic explicitly were ordered to "submit an interconnection agreement in this

docket incorporating the applicable findings of the COrnnUssion in this case. along with issues

resolved by the parties through negotiations. within sixty (60) days of entry of this order,,47
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Parties' l"ndenranding Dunng\egofjarjon.~

..W One apparent taccual difference ben~een [he par1les (oncerns Inr'ormJClull e'\L'hallgeJ

during negotiations In its May 22. 1997, letter to Bell At/antic. Cox states "At no time during

the protracted and comprehensive interconnection negotiations between Bell Atlantic and Cox did

Bell Atlantic ever assert, imply or even remotely suggest that it considered local calls to internet

access providers to be anything other than local traffic Cn irs response dated ~1ay 29, 1997. Bell

Atlantic stated that it "specifically advised Cox during rhe negotiation of the negotiation of the

[sic] agreement that Internet traffic does not qualif" as 'Local Traffic" It is my understanding

that this topic was specifically addressed during a lanuar\ 30 conference call"

41 .-\S explained in the attached Affidavit ofWes Neal. Bell Atlantic's contentions in this

regard are simply incorrect By January 30, 1997, Cox had developed its business plans and

marketing strategy, and had begun to invest in facilities to implement its business and marketing

plans Cox had developed projections of revenues and had projections oftrunking and traffic

demands The primary purpose of the January 30Ul conference call was for Cox to share these

plans with Bell Atlantic.

42 As described in the Neal Affidavit, Bell Atlantic did not question or contradict Cox's

revenue forecasts or question whether or not Cox was entitled to compensation for terminating

local calls to Internet service providers~8 Mr Neal further explains "Because of the importance

of these revenues to Cox, especially given the fact that Cox has undertaken the investment and

will incur additional costs associated with tenninating local calls to Internet service providers, we

~8 Attached Affidavit of Wes Neal. Cox rirgima Telcom. Inc., ~ 12.

17



transporr and termInJtion \'l1Chrng jUrIng rhe .'legt)T/a[!oll~ ~hd( ,)..:..::urred iub:;c,/uenr "I :hl'

arbitration proceeding caused Co\. to change or ew'p question this understanding

\-11.

FCC Treatment of Internet Service Providers

44 FCC regulation of the Internet does not alter anv of the analysis presented above Local

calls to Internet service providers are Local Traffic Indeed. FCC regulation regarding the

Internet reinforces Cox' s position (i) that Internet ser,'!Ct: providers are Customers. and not

TelecommunicatIOns Carriers. and Iii) that local calls w Internet service providers are Local

Traffic

Internet Service Providers Are Customers

45 Bell Atlantic maintains that it does not have to pay COX charges to terminate calls to

Internet service providers utilizing COX facilities because Internet calls are interstate in nature

and therefore not local calls Thus, Bell Atlantic would have this Commission believe that

(ntemet service providers transmit calls and should be treated like an interexchange carrier. This

position. of course. promotes Bell Atlantic's economic self-interest: Bell Atlantic would be

relieved of the burden of terminating calls to Internet service providers that migrate to Cox's

network. as well as freed of any obligation to pay local call termination charges.

46 However, the reality of the provision of telephone service to Internet service providers

differs dramatically from Bell Atlantic's erroneous (and now financially expedient) premise. The

FCC has consistently recognized the distinctive differences between Internet service providers and

interexchange carriers, and. to date. has insisted that Internet service providers not be subjected to

18
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~ .. Jd at § IV(C)(3)(a)(2)

Internet user terminated to the Internet service provider. who is itself a customer of the incumbent

that must be held open for the caller to access and retrieve data is the local connection from the

\9

transmission path ro reach that other person " Con\'t'rse/\ Internet signals utilize a packet

~3 Jd at Executive Summary ~ A

end transnUssion paths This distinguishes the Internet from traditional interexchange phone calls

providers are Local Traffic First. by nature. Internet signals do not travel ,';a dedicared end-ro-

~ -; FCC deterrmnatlOns support Cl)\ j und~rSIaJ1d1fJg rhar local ..:aJJ:> ro Inr~rn~t :icf\ II..'!?

Local Calls to Internet Sen ice Provider". \n.> Locll Trallie.

person makes a long distance phone call ro another person. the call rravels over a dedicated

Interexchange service is based on a circuit-switched network. eg" the public switched network.

and inrerexchange calls fnllow a dedicared path from one end user ro the other ~Q Every tlme one

~I ld.

switched network in which packets of information are sent from router to router based on traffic

levels 'I Thus, two packets of information sent from t he same person at the same time may take

two different paths to reach a common destination 52 Furthennore, Internet signals do not utilize

dedicated facilities At any given time. a number of callers can share physical facilities. 53

The Internet does not control a transmission path for any real length of time 54 The only circuit

5~ Jd.

49 OFFICE OF PLANS AND POLICY, FEDERAL COMMUNICATIONS COMMISSION. DIGITAL TORNADO:
THE INTERNET AND TELECOtvfJvflJNTCATIONS POLIC Y at § II(C)( 1) (March 1997).

so ld.
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ISPs may purchase services from incumbent LEes under the same
intrastate tariffs available to end users Internet service providers
may pay business line rates and the appropriate subscriber line
charge, rather than interstate access rates, even for calls that
appear to traverse state boundarie~ Internet service providers
typically pay incumbent LECs a flat monthly rate for their
connections regardless of the amount of usage they generate,
because business line rates typically include usage charges only for
outgoing traffic. Access Charge Reform Order' 342.

recognized that the use uf the Internet and other information services is dissimilar from traditional

providers and interexchange carriers for regulatory purposes The FCC has consistent/\'

EC

~8. Second, the FCC has recognized that important differences exist between Internet service

a local call for incumbent LEe purposes

long distance telephone calls In its recent .-lCCt!5S ( 'hargt! Rt!(orm Ordl!r. .''. the FCC reaffirmed its

long-standing refusal to subject Internet sef\ice prOVIders [() Interstate access charges The FCC

noted that it had allowed Internet sen.:ice providers. since their inception, to pay flat rate end user

business charges It explained'

S6 First Report and Order In the Matter of: Access Charge Reform. Price Cap Performance
Review for Local Exchange Carriers, Transport Rate Structure and Pricing, and Usage of the
Public Switched Network by Information Service and Internet Access Providers. FCC 97-158. rei
May 16. 1997 (hereafter Access Charge Reform Order)

SS Id

49. Further to support its conclusion "that the existing pricing structure for Internet service

providers should remain in place. and incumbent LECs will not be permitted to assess interstate



,.' ....

- , ' '" ','· . :

ir may' nor be the most appropriate

, ,
:"',, :'~~'~~,~\ ..::;,tr;:.2l· ,,'I ....:;...· ·i...~:~·:'l .. ~~~~l· .... \·1;..'1\

relephon~' provided over a circUlHwltched network, and

21

pricing structure for Internet access and other information services ..61

incumbent LECs and Internet service providers historically has been a matter of local concern,

subject to regulation by state commissions Specifically, the FCC emphasized:

50 Furthennore. and of critical importance. the FCC pointed out that the relationship between

The FCC similarly reasoned that "[tJhe access charge svstem \Vas designed for basic voice

given the evolution in [infonnation service provider] technologies
and markets since we first established access charges in the early
19805. it is not clear that [infonnation service providers] use the
public switched network in a manner an:alogous to IXCs A.s
commenters point out. many of the characteristics of ISP traffic
(such as large numbers of incoming calls to Internet service
providers) may be shart!d br mha clmses ofbusmess customers 60

customers ,,'I In [his regard, [he FCC 'lbscr-cd [har

H Access Charge Reform Order 1l 344

58 Access Charge Reform; Price Cap Performance Review for Local Exchange Carriers; Transport
Rate Structure and Pricing; Usage of the Public Switched Network by Information Service and
Internet Access Providers. Notice ofProposed Rulemaking, 62 Fed.Reg. 4670, 4711 (Jan. 31.
1997) (NPRM), In the NPRM, the FCC observed that "[t]he mere fact that providers of
information services use incumbent LEC networks to receive cans from their customers does not
mean that such providers should be subject to an interstate regulatory system designed for circuit­
switched interexchange voice telephony" 62 Fed.Reg at 4711

~9 Access Charge Reform Order 1l 343. Contemporaneously with the NPRM. the FCC also
inaugurated a Notice of InqUIry to "address a range of fundamental issues about the Internet and
other information services. including [information service provider] usage of the public switched
network" Id~ 348; 62 Fed.Reg at 4712-13

6°ld 11345 (emphasis added)

6\ ld 11347
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,)f de:diC:Hcd Jata :1:1e' ~\ ;;:~~-"(" '~",,' :':,'\ :lkr, ,~!hi
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~\renr (hat Sl)me Ifl{rJ\(Ufc' ~:i:c' ,lr.;,l';, ,', r~Jli III L'.Hllpc'n5Jte
incumbent LEe 5 ddequarei\ r'l'r pro\ lain':! ,~f\l(t: ll) Cllswmers
\\-ith hilZh \olumes Dr'incominb! CJILs, Incwnbenr LEes ,,}(Il adLire\'- - ~' .
their concerns {() stale regulaTOrs .

In sum, these decisions demonstrate that the FCC has drawn a line of demarcation

between the regulation of information service providers (mcluding Internet service providers). on

the one hand. and the regulatory regime applicable to Interexchange carriers Contrary to Bell

Atlantic's critical (but incorrect) premise. Internet sef\'i:e IS not an interstate service. eirner

intrinsically or from a regulato[\, standpoint On the contrary. it is a local service Involving

termination of a local call from the incumbent LEC ro (Me Internet service provider

6~ Id. ~ 346 (emphasis added)
22
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Dear \Varner:

_.• ' '.= ._.;:
J I .. ........ __ ~_

Accordingly, on behalf ofCox, we formally request that you promptly provide a
written explanation of Bell Atlantic's current position as to the termination Jf local calls to
internet access providers, including, without limitation, the compensation regime that, in Bell
Atlantic's view, is contractually applicable to the tennination of these calls. Furthennore, if Bell

Re: Implementation Of Interconnection Agreement
Between Bell Atlantic and Cox

BY HAND

Warner F. Brundage, Jr., Esq.
Vice President, General Counsel & Secretary
Bell Atlantic - Virginia, Inc.
600 East Main Street - 24th Floor
P.O. Box 27241
Richmond, VA 23261

Cox has received a voice-mail message in which Bell Atlantic indicates that it
will not treat the tennination of local calls to internet access providers as the tennbation of local
traffic, If, in fact, the voice-mail message accwately reflects Bell Atlantic's current position with
respect to this issue, any attempt on the part of Bell Atlantic to implement this position would
constitute a substantial and material breach of the Interconnection Agreement Under Sections
251 and 252 of the Telecommunications Act of 1996 (dated as of February 12, 1997) between
Bell Atlantic-Virginia, Inc. and Cox Fibernet Commercial Services, Inc. and Cox Fibernet
Access Services, Inc. ("Bell Atlantic-Cox Interconnection Agreement").

At no time during the protracted and comprehensive interconnection negotiations
between Bell Atlantic and Cox did Bell Atlantic ever assert, imply or even remotely suggest that
it considered local calls to internet access providers to be anything other than local traffic.
Similarly, nothing in the detailed Bell Atlantic-Cox Interconnection Agreement gives the
slightest hint, or basis for Bell Atlantic to argue, that local calls to internet access providers are
anything other than local traffic.
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Agreement. we request that you furnish us wah tr.~ n~lmtS. titles. Jl1d tdephLII1C numb-:rs \If Ull'
Bell Atlantic employees authorized to resolvL' !.his :iSUl' [hrough good faith negoti:ltilm.S

Thank you.

Sincerely.

Ale'\:lnder r Skirp:lO. Jr.

cc: Director - Interconnection Se!"\ices
Bell Atlantic Network Services. Inc.
1320 North Courthouse Road. Nimh Floor
Arlington, VA 22201-2507

Mr. Franklin R. Bowers
Carrington F. Phillip. Esq.
Mr. Dana G. Coltrin
John D. Sharer, Esq.

#387357.2
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This letter responds to your May ~2. 1997 letter, regarding treatment of Internet
ca!!s delivered by Be!! Atlantic-Virginia ("BA"I to Cox.

In fact, BA specifically advised Cox during the negotiation of the negotiation of
the agreement that Internet traffic does not qualify as "Local Traffic". It is my
understanding that this topic was specifically addressed during a January 30 conference
call, to which yoW'Self and other Cox representatives participated.

'~~ Bell Atlantic
\\ JrDfr I !',nl! d,J\..'f' r-. 1:'

. \ - --

Sent via facsimile

. " '-. -~ '- - ~ ~ ~:.~ .

j\'1r. Alexander F. Skirpan, Jr.. Esq.
Christian & Barton, L.L.P.
909 East Main Street. Suite 1200
Richmond, VA 23'"' 19-3095

Dear Alex:

Since Internet traffic is not "Local Traffic" under the agreement, it is not subject
to reciprocal compensation. Until the FCC modifies the Enhanced Service Provider
exemption, however, it appears that the ISPs are exempt from access charges that Cox
and BA would normally charge a third-party carrier that carries a call to a location
beyond the local calling area. This means that this traffic is currently subject to no
charge, at least between Cox and BA.

It is inconsistent with the terms of the February 12, 1997 BA-Cox
interconnection agreement ("agreement") to bill reciprocal compensation for calls
handed off by Cox for completion by an Internet Service Provider ('"ISP"). The great
majority of caJls handed off to an ISP do not terminate at the ISP's local office, Rather,
most ISP calls use the ISP as a gateway to another telecommunications network. the
Internet, which carries the call to locations outside the local calling area - often across
tl1e country or internationally. Accordingly, telephone calls made to complete a
connection over the Internet are not "Local Traffic" within the meaning of the
agreement. In particular. such traffic does not "terminateD to a Customer of the other
Party on that other Party's network, within a given local calling area, or expanded area
service ("EAS") area.,." as defined in agreement section 1.45.



\k\.l1h.1=~ F. -;klrp;L'1. Jr ::',!~:i~~

\ b\ 2'1. : LIc/7

If you would like to discuss how \ve might estimate the \'olumes of Internet
traffic passing between our companies that should be excluded from reciprocal local call
tennination compensation. please contact Jeff Masoner, Director-Interconnection
Services. You may reach !\1r. Masoner on (703)97~-4610. If you have other questions
about this matter. you should contact r-.1r. Masoner. myself at the number above. or
Michael Lowe on (703)974-7344.

Very truly yours.

\iJOJ..._--
Warner F Brundage, Jr.

Copy to:
Michael Lowe, Esq.
Jeffrey Masoner
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CO.\l\IO'\\\F \Jlll ()l \ lHI ~1'"I.\

~T:\TE CORPOR\T!O\ ('()\l\tIS~I()\·

Petition of

COX VIRG~LA TELCOM. INC.•

Case So. PUC97
v.

BELL ATLANTIC-VIRGINIA. NC .•

For enforcement of interconnection agreement and
arbitration award for reciprocal compensation for
the tennination of local calls to Internet service providers.

AFFIDAVIT OF WES NEAL. VIRGINIA TELCOM. INC.



1

Petition of

4 Cox's initial position in interconnection negotiations and In the arbitration

"IT \IT (()f~P()~ \ 111)\ ( ()\I'IIS~I()\

COX \·IRG"....\ TELCO\!. 1\('..

3. I participated in interconnection negotiations with Bell Atlantic-Virginia. Inc.

2. Cox is certificated to operate as a competitive local exchange company in

\'.

BELL .-\ TLANTIC-VIRGINIA. L"'iC..

For enforcement of interconnection agreement and
arbitration award for reciprocal compensation for
the termination of local calls to Internet service providers.

AFFIDA VIT OF \\:ES .'1EAL. COX VIRGINIA TELCOM, 1:'iC.

Wes Neal. being dulv sworn. deposes and sa\ s

I am marketing director for Cox Virginia Telcom. Inc. formerly Cox Fibernet

Commercial Services. Inc ("Cox'') I make this Affidavit in support ofCox's Petition for

Enforcement ofInterconnection Agreement and Arbitration Award for Reciprocal

participated in a conference call that occurred on January 30. 1997

Compensation for the Termination of Local Cails to Internet Service Providers.

Virginia

before the Commission was that Cox wanted bill and keep to govern the exchange ofloca1

Corporation Commission ("Commission"), Case No PUC960104 Among these activities. I

("Bell Atlantic"), both before and after the arbitration proceeding before the Virginia State


